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Those Who Say Yes  
 

AN EXPEDITED COLLABORATIVE PROCESS TO COMPLETE SELF-
GOVERNMENT AGREEMENTS IN THE NORTHWEST TERRITORIES  

 
" Negotiations on land claims, self-government and land use plans have dragged on for far 

too many years. We need to make setting and implementing claims a clear political priority 
of this Assembly. I have committed to establishing a joint committee of Cabinet and 
Regular Members to provide oversight and give direction to the negotiating process.  

 
I believe that the style of negotiations needs to be changed. The old way is far too 

adversarial, it’s taking far too long and costing far too much in time, energy and money.  
 

It is time to focus more on collaboration and partnerships, and that means changing the way 
we interact with our Aboriginal governments."  

 
(then candidate for) Premier Bob McLeod 

December 16, 2015  
 

"The chief of Colville Lake, N.W.T. has set an ambitious target for finalizing his 
community's self-government agreement — within the next four years. 

 "The expedited timeline was pushed by the community," said Kochon, who noted that the 
new Liberal government appears willing to work at a faster pace than the previous 

government. "Before, there was always excuses," said Kochon. "Like, 'we have to postpone' 
or 'we can't make it this time.' It's always... they want to push it back, push it more back, 

and slow you down. "As soon as the new government came in, the attitude sure changed. It 
turned around." 

 
CBC News North, January 6, 2016i 
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THE PROBLEM 
 
Twenty years after the commitment to negotiate a self-government agreement (SGA) with 
the Sahtu, the Deline SGA was completed in late 2015, after an estimated cost of $60 
million dollars.ii As the negotiations proceeded, a generation passed and the GNWT's 
reputation as 'the man who says no' in negotiations was cemented. If the remaining four 
Sahtu SGAs, plus those envisioned by the Inuvialuit, Dehcho, Akaitcho, and Métis take as 
long as the Deline agreement, we will be well into the next century - having spent hundreds 
of millions on negotiations and lost development opportunities - before Indigenous 
governments will be in control of their destiny as partner governments with the GNWT.  

THE CONTEXT 
 
Land claim agreements (LCAs), such as the Tlicho LCA, can include a fully formed 
agreement on self-government, however, this has not been the approach taken regarding the 
other LCAs in the NWT. Instead, existing LCAs have a provision that provides the basis 
upon which to negotiate a self-government agreement, and the provision sets out a listing of 
agreed topics for SGA negotiations. The scope of each of the listed powers is not set out.   
 
While nothing prevents negotiation and timely resolution of the SGA immediately after an 
LCA is finalized, in practice, the SGAs remain under negotiation for many years after a 
LCA has been reached. For example, the Inuvialuit LCA was signed in 1984, with the SGA 
commencing negotiation 12 years later, in 1996. A Process and Schedule Agreement, which 
outlines the negotiators' workplan and two year timeline for completion of the SGA, was 
reached in 2007 (33 years after the LCA was signed).  The SGA is not finalized as of 2016. 
 
What are the key problems? According to a number of the people involved in Indigenous 
government side of various SGA negotiations, the challenges are numerous but not 
insurmountable: 
 

n Overly defined mandates: Negotiators attend meetings with defined mandates, 
allowing little or no opportunity to build alternate approaches in real time in the 
negotiation session. This limits exchange and extends the negotiations.  
 

n Required level of detail in SGA: The process resulting in the Deline SGA reached in 
2015 (the only community SGA that has been completed to date in the NWT) was 
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extremely protracted because of the GNWT requirement that all details of each of 
the powers listed for negotiation in the LCA be fully and finally scoped in the SGA. 
 

n Involvement of mid level officials in scoping transfer of jurisdictions: The GNWT 
seeks views from mid-level officials on the scope of powers to be 'given to' the 
Indigenous government in the SGA. Frequently officials have considered many 
powers related to their functions important for GNWT to maintain.  
 

n Lack of deep oversight by Cabinet: While Cabinet receives process reports and 
makes decisions about key directions; reports are at intervals that do not convey a 
sense of urgency to negotiators. 
 

n Lack of urgency: There does not appear to be strict timelines or a commitment to 
completion of the SGAs. It appears that the view is that long-term negotiations are 
inevitable. 
 

n Federal role: To the extent that the federal government brings outdated thinking, the 
GNWT appears to have felt bound by those views and approaches. Recently, 
however, in the Deline SGA, the federal government asserted views that were helpful 
to Deline and resulted in movement on a matter that GNWT did not support. 
 

n Inflexibility regarding situational circumstances of community: Each community is 
at a different stage in terms of its readiness to assume all aspects of self-government. 
The requirement for full scoping of powers in and SGA results in some communities 
not securing an self-government powers in any area until they are capable of 
implementing all elements of an SGA.  
 

n Acceptance of the inevitability of expenditures: The high level of costs of SGA 
negotiations appears to be accepted by all governments as a necessity regarding 
which there is no alternative, cost-effective approach.   
 

n "Divorce not marriage": Indigenous negotiators have characterized the GNWT in 
LCA and SCA negotiations as "acting like they are negotiating a divorce, not a 
building a marriage". This has resulted in the appearance of an unwillingness to 
cooperate as governments in the long-term, and has created a 'win-lose' mentality in 
the negotiations. 
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THE SOLUTION 
 
There are three key changes to the current SGA negotiation process that are required. First, 
there must be a genuine shift in the thinking that the process of SGA negotiation is a process 
that is aimed at building the strength and cooperative working relationship of the 
negotiating governments. It should be conceived of as building a marriage of governments 
that will create the long-term strength and sustainability of the NWT, not the severing of a 
relationship where governments lose power and influence as they 'give up' jurisdictions. 
With this shift in attitude, negotiations become collaborative processes where the goals are 
to define the optimal arrangement for all governments, over time and with capacity support, 
and to achieve the sustainability of the NWT.  
 
Second, the process needs to have a different scope. Aboriginal governments have suggested 
that a much less costly, more time effective and efficient process would be for the SGA to 
set out the general scope of each of the listed self-government powers, and then work in 
partnership with the GNWT over time – possibly even adopting phased approach to SGA 
scoping and implementation that allows Indigenous governments to assume jurisdictions as 
they develop capacity - to define the details. Even though the Constitution of Canada sets 
out the division of powers between the Federal and provincial governments, they have 
engaged in this kind of ongoing negotiation and scoping of cooperative approaches to 
implementation of their responsibilities since confederation. However, this process has not 
generally been extended to the involvement of Aboriginal governments, likely because they 
have not been seen as 'governments', at least not until they have a SGA in place. Now is the 
time to change that. 
 
Third, the negotiations require a different structure. Key, high-priority political issues 
require a focused, politically driven process outside the normal operation of the 
bureaucracy. The negotiation of SGAs with Indigenous governments is one such issue. The 
first priority is to demonstrate intense political focus and scrutiny of the matter. A politically 
driven approach to meet a commitment means that GNWT must: define a very clear goal; 
elevate achieving the goal to a Ministerial and Cabinet responsibility; provide direct and 
regular oversight to ensure that the priority is achieved; and determine a time-limited 
duration for achieving the goal. 
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There is a model within GNWT that has taken this approach and that has been met with 
strong support from Indigenous governments. The GNWT is engaged in negotiating a 
national and territorial park with Indigenous governments and Canada in the East Arm of 
Great Slave Lake (Thaidene Nene-TDN). The GNWT is working with all Indigenous 
governments to build collaborative consent for these proposed parks, in essence, building an 
opportunity that all see themselves represented in regarding the park creation. These 
negotiations are proceeding, achieving an unprecedented agreement on park boundaries 
within four months, even though the park will be designated in an area where there are 
contentious and overlapping unresolved land claims. This is the power of collaborative 
approaches. 
 
The GNWT TDN negotiations used the following approach:  
 

n Government Lead: A Ministerial government lead for the file is appointed.  
 

n Political Commitment: Political, 'nation-to-nation' kick-off meeting securing 
agreement of territorial and Indigenous government leadership with an expedited 
SGA negotiation process. Political meetings between the Indigenous and territorial 
governments, at key stages, to maintain focus and commitment of political 
leadership, as successive levels of agreement are reached (crates the effect of avoiding 
political back-sliding). 
 

n Timeline: a specific deadline is set. 
 

n Mandate: Begin with a loosely defined mandate aimed at achieving a broad set of 
goals (as opposed to the tightly defined, bottom line mandates typical in land or self-
government related negotiations). 
 

n Interest-based: Create a structure where negotiators can craft solutions jointly with 
Indigenous governments within the negotiation meetings ('interest based' rather than 
'position based'). 
 

n Federal Role: The federal role should be engaged regards those areas and periods of 
negotiation that are directly relevant to federal considerations.  
 

n Reporting: Ensure that the Minister and Deputy Minister keep their counterparts 
informed of progress made on the file but do not require departmental agreement on 
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the negotiations outcomes (eliminating the drag effect of bureaucratic levels of 
review and approval, and ensuring the approvals of negotiation outcomes rest with 
Cabinet). 
 

n Chief Negotiator: Create an independent position that reports directly to the Minister 
and Deputy Minister that have been tasked to lead the file. While they do not attend 
negotiating sessions, the Minister and Deputy are engaged directly and fully in 
negotiations in real time. 

 
n Assessment of Options: The Minister with responsibility for the file reports (with the 

support of the Chief Negotiator) to Cabinet every month (or other regular and timely 
interval) with proposed solutions developed with the Indigenous government 
partners. Cabinet shares 'litmus test' responses to proposed solutions (giving 
negotiators a general sense of the acceptability of a proposed approach while 
maintaining flexibility with the negotiators to find better solutions at the negotiating 
table). In this way Cabinet is integrally involved, in a very timely way, in immediate 
and ongoing refinement of options. 
 

n Final Approval: The final negotiated agreement is approved in the usual way within 
the governments. 

 

CONCLUSION 
 
It must be no longer acceptable to the GNWT for any NWT government to have to endure 
decades of costly negotiations to secure a SGA. The GNWT must adopt a different 
approach.  
 
It is our view that the next Sahtu community SGA could be completed within two years, 
particularly if the GNWT reconsidered its need for fully scoped jurisdictions prior to 
agreeing to the SGA. All Sahtu SGAs could be completed within four years, especially if 
other agreements can be informative as reference for the remaining SGAs.  
 

NEXT STEPS 
 
GNWT Political Commitment  
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In 2015, the Sahtu Deline government has completed the first community LCA. The 
GNWT should make an immediate political commitment to the creation of an expedited 
SGA negotiation process that completes - within the life of the 18th Legislative Assembly 
should the Sahtu be willing and available - all remaining SGAs (Colville Lake, Norman 
Wells, Tulita, and K'asho Got'ine (Fort Good Hope)) under the Sahtu Dene and Metis 
Comprehensive Land Claim Agreement (SDMLCA).  
 
Secure Joint Sahtu-GNWT Commitment 
 
While all communities under the SDMLCA may be interested in this expedited approach, 
and thus a multi-community process may ultimately be feasible, Colville Lake has publically 
expressed its strong desire to complete its SGA within four years and is likely the most 
immediate opportunity to begin the recommended process. Secure the political commitment 
of Colville Lake to the expedited process.  
 
Review and Reevaluate GNWT Positions 
 
Changes need to be made to the following approaches / positions in order to make the 
commitment contemplated: 

n The requirement for full scoping of the powers contemplated in the SGA 
n The opposition to a phased approach to assuming SGA powers 
n The role of officials in setting the scope of jurisdictions under and SGA 
n The requirement for negotiators to stick rigidly to pre-defined mandates 

 
Co-design and Implement Negotiation Process 
 
Work with Colville Lake to design the expedited negotiation process, including costs, 
timelines, and reporting. Other agreements may be useful references for use in beginning the 
negotiations on this SGA, which could aid is expediting completion of their SGA. 
Implementation of the plan proceeds and is completed. 
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Who We Are 

THE PHARE LAW CORPORATION 

Merrell-Ann Phare is a lawyer, writer and the founding Executive Director of the 
Centre for Indigenous Environmental Resources, a national First Nation charitable 

environmental organisation. She is the author of the book ‘Denying the Source: the Crisis 
of First Nations Water Rights’ and 'Ethical Water'. Merrell-Ann is Chief Negotiator on 
behalf of  the Government of the Northwest Territories in their negotiation of 
transboundary water agreements in the Mackenzie River Basin and for the creation of 
Thaidene Nene, a national and terrritorial park in the east arm of Great Slave Lake. She 
is legal counsel and advisor to a number of First Nation and other governments and 

NORTH RAVEN 

Michael Miltenberger served in the NWT Legislature from 1995-2015, 14 of those years 
as a Cabinet Minister. His roles have been diverse, reflecting his broad interest in 
improving the effectiveness of the GWNT in bettering the lives of northerners. He has 
served as Deputy Premier, Government House Leader, Minister of Health and Social 
Services, Minister of Education, Minister of Finance, Minister of Environment and 
Natural Resources, and the Minister Responsible for the NWT Power Corporation. He 
has worked extensively in the areas of water, the environment and working 
collaboratively with Aboriginal governments. Michael is Métis and lives in Fort Smith, 

NWT.   

DANNY GAUDET 

Danny Gaudet, has been the chief Negotiator the Deline Band and Land Corporation 
for the past 20 years.  Danny has recently completed the agreement and has followed it 
through the ratification process Mar 2014, and passage through the GNWT legislator 
in Mar of 2015 and through Federal Parliament and the Senate in June of 2015. Danny 
was born in Inuvik and raised in Deline, where he currently resides and is working on 
implementing the Deline Self Government Agreement. He sits on numerous boards 
and committees on matters as diverse as renewable resources, education, business 
development and inherent rights. The University of Alberta has bestowed upon Danny 
Gaudet the Honorary Doctor of Laws degree in June of 2015. 
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Endnotes 

 
 
                                                
i Chief Wilbert Kochon is looking to have his community follow in the footsteps of Deline, 
which became the first N.W.T. community to have a community self-government 
agreement to be come law in 2015. January 6, 2016. 
http://www.cbc.ca/news/canada/north/colville-self-government-1.3392263 
ii The Chief Negotiator for the Sahtu SGA indicated that their SGA cost the Sahtu $20 
million dollars. Assuming similar levels of costs for the federal and territorial governments, 
the total costs are at least $60 million.  


